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(i) 
QUESTIONS PRESENTED 


1. Whether the Court below erred in making a finding that this 
cause should be tried in Virginia. 


2. Whether the Court erred in applying the doctrine of forum 
non conveniens to this cause by ordering its dismissal. 


3. Whether the Court below properly did not apply the transfer 
provisions of section 1404(a) of 28 U.S.C. as no factual situation 
existed here for the application of this section. 
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May 1, 1957 (J. A. 22) which granted appellees' motion to dismiss and 
dismissed this cause. This appeal was noted on May 3, 1957 (J. A. 23). 


The United States District Court had jurisdiction of the original 
action under and by virtue of Title 11, Section 306, D.C. Code of 
Laws, 1951 Edition, as amended. 
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This Court has jurisdiction to review the judgment appealed from 
under and by virtue of Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE 
The appellant (wife) on August 5, 1956 was a guest at a social 
gathering of friends who were tenants in an apartment house in 
Arlington County, Virginia, owned and operated by appellees as 
partners. While leaving the second floor apartment appellant slipped 
on a freshly waxed hallway floor and plunged down the dark stairway. 
The fall seriously injured the appellant. 


Suit was instituted by appellants when they filed a complaint in 
the court below on December 3, 1956 (J. A. 1). After answering the 
complaint (J. A. 3) and taking Mrs. Daquila's deposition (J. A. 5), 
appellees filed a motion to dismiss (J. A. 9) on the ground that the 
forum in the Court below was not the most convenient forum. In the 
alternative, the appellees requested that the action be transferred to 
the Federal District Court in Virginia. The motion was dismissed for 
want of prosecution before McGuire, J. (J. A. 15) and then was rein- 
stated and argued before McGarraghy, J. (J. A. 16) who held that the 
action should be tried in Virginia. The Court below dismissed the 
action subject to appellants’ election to request a transfer to the 
Federal District Court in Virginia. Appellants filed a motion for re- 
hearing (J. A. 17) which motion was denied (J. A. 22) and the Court 
below ordered the action dismissed (J. A. 22) from which ruling the 
appellants appealed (J. A. 23). 


STATEMENT OF POINTS RELIED ON BY APPELLANTS 
The Court below erred: 


1. In making a finding that this action should be tried in Virginia. 


2. In dismissing the cause of action subject to the election of 
the appellants to request a transfer of this cause to the Federal District 
Court in Virginia. 
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3. In dismissing this cause of action on the grounds of forum 


non conveniens. 

4. In permitting the appellees to change the affidavit of counsel 
in support of the motion for dismissal after the Court had granted the 
motion to dismiss. 

>. In refusing to grant appellants’ motion for a rehearing of 
appellees’ motion to dismiss. 

6. And for other errors which may be apparent from the record 


or which may come to the attention of this Court. 


STATUTES INVOLVED 
Title 11, Section 306, D.C. Code of Laws, 1951 Edition, as 
amended (19 Stat. 253, Ch. 69, Sec. 2): 

"Said Court (except as otherwise provided in this title) shall 
have cognizance of all crimes and offenses committed within said dis- 
trict and of all cases in law and equity between parties, both or either 
of which shall be resident or be found within said district. . ." 

Title 28, U.S.C. 1391(a): 

"A civil action where in jurisdiction is founded only on 
diversity of citizenship may, except as otherwise provided by law, 
be brought only in the judicial district where all plaintiffs or all 
defendants reside." 

Title 28, U.S.C. 1404(a): 

"For the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer any civil action to 
any other district or division where it might have been brought." 


SUMMA RY OF ARGUMENT 
A tort action is transitory in nature and the action may be 
brought anywhere jurisdiction can be obtained. Where the action in 
tort is brought against a partnership, in the absence of a statute per- 
mitting the partnership to be sued in its representative capacity, the 
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common law rule will apply and in the action the partners must be 
named and must be served individually at the place of their residence. 


Since Virginia has no statute permitting a partnership to be 
served in its representative capacity (other than fictitious name situa- 
tions which statute does not apply here), the common law rule applies. 
As the partners against whom this tort action was brought live in the 
District of Columbia, they must be sued and served in the District of 


Columbia, the place of their residence. 


The use of the Court below as the forum for this action was 
primarily based on the Court exercising its state court jurisdiction 
within the confines of the District of Columbia. The Court while 
properly exercising such jurisdiction by virtue of a special venue 


statute should not be subject to the doctrine of forum non conveniens. 


When diversity of citizenship is the basis of jurisdiction (which 


could be a factor in this cause), the doctrine of forum non conveniens 
may apply. However the doctrine only applies when it is obvious that 
the forum chosen by the plaintiff is so completely inappropriate and 
inconvenient that it is better to stop the litigation and start it elsewhere. 
Appellees have failed to show such inappropriateness or inconvenience 
but merely allege that the Court below is not the most convenient forum. 


Section 1404(a) of 28 U.S.C. authorizes one Federal District 
Court to transfer an action to another Federal District Court where 
convenience would require it providing the Court to which the transfer 
is made could have had jurisdiction over the cause initially. Under 
Section 1391(a) of 28 U.S.C., the venue of diversity of citizenship 
actions must be obtained in the District Court where either the plain- 


tiffs or defendants reside. 


In this cause, jurisdiction could not have been obtained initially 
in the Federal District Court in Virginia because service could not be 
obtained there. Furthermore, venue on the basis of diversity of 
citizenship could not be obtained in the Federal District Court for the 
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Eastern District of Virginia since none of the defendants and none of 
the plaintiffs are residents of Virginia. 


ARGUMENT 
I 
The Cause of Action Should Not Be Tried in a Virginia Court 
But Should Be Tried in The District of Columbia 
Congress has provided the United States District Court for the 
District of Columbia with dual functions to act not only as a Federal 


District Court but to act as a local trial court of general jurisdiction. 
Pitts v. Peak, 50 F.2d 485 (App. D.C. 1931); Fehlhaber Pile Co. v. 
Tennessee Valley Authority, 155 F.2d 864 (App. D.C. 1946). 


By statute (Title 11, Section 306, D.C. Code) Congress extended 
jurisdiction to the Court below to perform the functions of a local trial 
court of general jurisdiction for the District of Columbia. Under this 
Congressional Statute the Court takes on the character of a special 
venue court rather than the usual Federal District Court. 


Where an action is pursued in a Federal District Court on the 
basis of the special jurisdiction conferred by statute, it has been held 
that a plaintiff's choice of forum cannot be defeated on the basis of 
the forum nonconveniens doctrine if the requirements of the statute 
are satisfied. O'Conner v. Yardley Golf Club, 79 F. Supp. 264 (E.D. 
Penna. 1947). 


Defendants below as partners doing business in Virginia must 
under Virginia law be individually served when sued as partners. See 
Weaver v. Marcus, 73 F.Supp. 736(D.C. W.D. Va.), 165 F. 2d 862 
(CCA 4th 1948); Code of Virginia (1950) Sec. 50-15. 


It is submitted that the action brought by plaintiffs in the Court 
below was based primarily on the fact that the Court had jurisdiction 
over the defendants below as a local trial court of general jurisdiction. 


Thus in assuming its jurisdiction as a special venue court, the action 
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should not be subject to the doctrine of forum non conveniens, but 
should be tried in the District of Columbia where plaintiffs below chose 


the forum. 


Il 


If The Diversity of Citizenship Jurisdiction Of The Court 


Below Is Invoked, The Facts of Convenience In This Cause 
Would Not Meet The Requirements Of The Doctrine of Forum 
Non Conveniens 


While the action in the Court below was primarily filed in the 
Court as a local trial court of general jurisdiction under its special 
venue statute (Title 11, Section 306, D.C. Code), the action may also 
be subject to the diversity of citizenship jurisdiction of the Court as 
a Federal Court since the appellants as husband and wife were respecti- 
vely residents of Florida and Maryland and the defendants were resi- 
dents of the District of Columbia. 


In diversity of citizenship cases, the doctrine of forum non con- 
veniens may be applied. However in these cases the forum non 
conveniens doctrine will apply only when the forum chosen by the plain- 
tiff is so completely inappropriate and inconvenient that it is better to 
stop the litigation immediately and start it elsewhere. See All States 
Freight v. Modarelli, 196 F. 2d 1010, 1011, quoted with approval in 
Norwood v. Kirkpatrick, 349 U.S. 29,31 (1954). (The Supreme Court 
also distinguished the forum non conveniens doctrine from the transfer 
provisions of Sec. 1404(a) of 28 U.S.C.) 


Furthermore in Gulf Oil Co. v. Gilbert, 330 U.S. 501 (1947) the 
Supreme Court advanced the principle that "in all cases in which the 
doctrine of forum non conveniens comes into play, it presupposes at 
least two forums in which the defendant is amenable to process..." 


Not only are there not two forums here where the defendants below 
were amenable to process but defendants submitted an affidavit (J. A. 
11) in support of their motion merely alleging that ''This is not the most 
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convenient forum." Not only did the affidavit fail to meet the standards 


for supporting affidavits by moving parties in forum non conveniens cases, 
Cox v. Penna. R.R. Co., 72 F.Supp. 278, 280 (1947); but defen dants 
below by their own statements acknowledged that the forum in the 

District of Columbia was not so inappropriate or not so inconvenient 


to stop the litigation immediately and start it in the Courts in Virginia. 


Appellant (wife) submitted an affidavit to the Court below (J. A. 14) 
stating that she was treated for 24 days in Emergency Hospital in the 
District of Columbia and was treated by Carl Berg, MD of Washington, 
D. C. as orthopedic surgeon, and by Herbert Virgin, M.D., of Miami, 
Fla., as therapist; that the witnesses to the accident included five 
persons residing in the District of Columbia and four persons residing 
in Arlington, Virginia; that of the four witnesses residing in Arlington, 
Virginia, three of them are employed daily by the Federal Government 
in the District of Columbia (and are subject to subpoena there). From 
this affidavit it is evident that the preponderance of convenience for all 
parties to the suit is in favor of the District of Columbia since in addi- 
tion to the witnesses mentioned above, the appellant (wife) is daily em- 
ployed in the District of Columbia by the Federal Government. 


Appellees through counsel submitted in support of their motion to 
dismiss an affidavit (J. A. 11) containing incorrect statements to wit: 
that plaintiff (wife) had been treated in a Virginia hospital by a Virginia 
doctor and that the witnesses were in Virginia. The Court below erred 
in permitting defendants below to make partial corrections on the affi- 
davit after the Court had granted the defendants’ motion to dismiss since 
the original statements in the affidavit may have influenced the Court's 
decision to dismiss the cause. 
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Ii 
The Court Below Properly Did Not Apply The Transfer 
Provisions of Section 1404(a) Of 28 U.S.C. As No Fac- 
tual Situation Existed Here For The Application Of This 
Section 
This section of the judicial code gives the United States District 
Court authority, where convenience will be served, to transfer a case 
to another Federal District Court where the suit could have been ori- 
ginally instituted. However, Section 1404(a) of 28 U.S.C. cannot be 
used to confer jurisdiction on another United States District Court 
by transferring the cause of action to a court which would not have 
jurisdiction initially. See Judge Learned Hand's decision in Milburn 
Co. et al. v. Knight, Chief Judge, 181 F. 24d 949 (C.C. 2d 1950) which 
has been followed in Shapiro v. Bonanza Hotel Co., Inc., 185 F.2d 777 
(C.C. 9-1950); Herzog v. Central Steel Tube Co., 98 F. Supp. 607 (S. 
D. Iowa - 1951); Kostamo v. Brorby, 95 F. Supp. 806(D.C. Neb. - 
1951). Also see Tivoli v. Paramount Pictures, 89 F.Supp. 278 (Del. 
1950). 


In Mitchell v. Gundlach, 136 F.Supp. 169 (D.C. Md. 1955) at 
p. 173, the Court said "...the condition in the clause of 1404(a) referred 
to requires that the Court to which the case may be transferred must be 
one in which the Court would have had both venue jurisdiction and authority 
to issue summons to the defendant to subject him to the jurisdiction of 


the Court over his person." 


Under Section 1391(a) of Title 28 ‘of the United States Code, a 
civil action, wherein jurisdiction is founded only on diversity of citizen- 
ship, may be brought only in the judicial district where all the plain- 
tiffs or all the defendants reside. 


It is submitted that for purposes of Federal jurisdiction, a part- 
nership composed of individuals residing in one district may not be 
treated as an inhabitant of another district, in which the partnership 
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has a business. A partnership has no separate residence of inhabi- 


tance from that of its members. See 35C.J.S. Federal Courts Sec. 65; 
Sutherland v. United States, 74 F.2d 89 (8th Circuit 1934); Koons v. 
Kaiser, 91 F. Supp. 511 (S.D. N.Y. 1950). 


Since defendants as partners are residents of the District of 
Columbia it then follows under Section 1391(a) of 28 U.S.C. that the 
United States District Court for the Eastern District of Virginia would 
not have venue over the cause of action instituted by the appellants, 
since none of the parties to the action are residents of Virginia. 

Furthermore, the United States District Court for the Eastern 
District of Virginia would have no authority to issue summons to the 
defendants below to subject them to the jurisdiction of the Court since 
both defendants below are non-residents of Virginia. 


The Court below erred in extending an election to the appellants 
to have the case dismissed or transferred to the Eastern District of 
Virginia. This is a matter which goes to the Court's jurisdiction and no 
election should be extended to the parties to confer jurisdiction by 


consent where jurisdiction does not exist in the transferee court. 


CONCLUSION 

Defendants in the Court below as the moving parties had the 
burden of showing that the action should have been brought in Virginia 
rather than in the District of Columbia. However, defendants below 
failed to show that the District of Columbia Court is not a convenient 
and appropriate forum for this cause. Furthermore, had the cause 
been transferred by the Court below to the Federal Court for the 
Eastern District of Virginia, it is probable that the Virginia Federal 
Court would return the action to the District of Columbia Court on the 
ground that jurisdiction and venue were lacking over this cause in the 
Virginia Federal Court. A litigant should not be required to ride a 
judicial merry go round and thus risk the opportunity of obtaining a 
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forum for his cause. 

The defendants below are residents of the District of Columbia. 
The plaintiffs below are residents of Florida and Maryland. All of the 
witnesses to the accident are available for subpoena in the District of 
Columbia except two, one of whom is in Arlington County, Virginia, 
and the other is in the state of Florida. The hospital which treated the 
injured plaintiff below is in the District of Columbia and the doctor who 


performed the orthopedic surgery and provided treatment is a District 


of Columbia doctor. Under thee circumstances, there should be no 
other forum for the trial of this cause but the United States District 
Court for the District of Columbia. 


For the reasons hereinbefore set forth, it is respectfully sub- 
mitted that the action taken by the Court below should be reversed and 
the case reinstated in the United States District Court for the District 
of Columbia. 

Respectfully submitted, 
DAVID M. KLINEDINST 


1346 Connecticut Avenue, N.W. 
Washington 6, D. C. 


JOHN T. CASEY 
1010 Vermont Avenue, N. W. 
Washington, D. C. 


Attorneys for Appellants 
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1 
JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA : 
CIVIL DIVISION 


[Filed December 3, 1956] 


FRANK DAQUILA 

1400 N.E. 178th Street 

North Miami Beach, Florida 
Husband 


and 


MRS. GUDRUN S. DAQUILA 

8110 Tahona Drive 

Silver Spring, Maryland 
Wife 


Civil Action No. 4591-56 


Plaintiffs 
vs. 


MELVIN H. SCHLOSBERG 
4000 Cathedral Avenue, N. W. 
Washington, D. C. 


and 
FRED SCHNIDER 
2215 30th Street, N. W. 
Washington, D. C. 
DBA Schlosberg-Schnider Co. 


Defendants. 


me ee ee ee a a a a a a a ee a a a ee ee ee ee “ee Se ee ee 


COMPLAINT 
(Damages for personal injuries, loss of services, loss of wages, loss 


of consortium and medical care. ) 

1. The claim for relief herein is for an amount in excess of 
$3, 000 and is within the jurisdiction of this court. 

2. On August 5, 1956, at approximately 10:00 P.M., plaintiff, 
Mrs. Gudrun S. Daquila, was about to leave the apartment of Mr. and 
Mrs. Harry Doty located on the second floor of the apartment house 
owned and operated by defendants at 2307 11th Street, North, in 
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Arlington, Virginia. Due to the negligence of the defendants in 
creating and maintaining through their agents a slippery condition on the 
floor on which plaintiff, Mrs. Gudrun S. Daquila, was required to walk 
and in failing to maintain adequate lighting in the hallway and stairway, 
plaintiff, Mrs. Gudrun S. Daquila, fell from the second floor to the 
landing of the stairway. 

3. The aforesaid accident was due solely and completely to the 
negligence of the defendants and the plaintiffs were completely free of 
any contributory negligence. 

4. As a result of the aforesaid accident, plaintiff, Mrs. Gudrun 
S. Daquila, sustained multiple, serious and permanent physical injuries 
and she has suffered and will in the future continue to suffer great 
physical pain and mental anguish, and she has expended and will continue 
to expend large sums of money for necessary medical attention and she 
has sustained and will continue to sustain great loss of earnings and her 
earning capacity has been and will in the future be permanently im- 
paired as a result of said injuries. 

9. That at all times herein mentioned, plaintiff, Frank Daquila 
was the lawful husband of plaintiff, Mrs. Gudrun S. Daquila, and en- 
titled to her services and consortium. 


6. That solely because of the aforesaid negligence of the defen- 
dants and the resultant injuries to the plaintiff, Mrs. Gudrun S. Daquila, 
the plaintiff, Frank Daquila, became deprived of the services and con- 
sortium of the plaintiff, Mrs. Gudrun S. Daquila, his wife, and became 
liable for medical care, surgical care and attendance and medicines and 


for household assistance. 

WHEREFORE, the plaintiff, Mrs. Gudrun S. Daquila, demands 
judgment against the defendants in the sum of Seventy-five Thousand 
Dollars ($75, 000.00) besides costs. 

WHEREFORE, the plaintiff, Frank Daquila, demands judgment 
against the defendants in the sum of Twenty-five Thousand Dollars 





($25, 000. 00) besides costs. 


/s/ David M. Klinedinst 
Attorney for Plaintiffs 

1346 Connecticut Ave., N. W. 
Washington 6, D. C. 


DEMAND FOR JURY TRIAL 
Plaintiffs demand a jury trial on all issues. 
/s/ David M. Klinedinst 


[Filed December 20, 1956] 
ANSWER 
(Of Defendant, Melvin H. Schlosberg) 
First Defense 
The complaint fails to state a cause of action upon which relief 
may be granted. 
Second Defense 
The defendant admits that the court has jurisdiction, but alleges 
that this is not the most convenient forum. 
Third Defense 
This defendant admits that he operates the apartment house at 
2307 11th Street, North, in Arlington, Virginia as a partner with 
Frederick Schnider as rental agents, on the date mentioned in the 
complaint and has no knowledge of the incident complained of and denies 
all allegations of negligence set forth in the complaint and has no know- 
ledge of the injuries and expenses alleged and, therefore, denies 
same. 
Fourth Defense 
The incident complained of was caused by the sole or contributory 
negligence of Mrs. Gudrun §. Daquila. 


GALIHER & STEWART 
By /s/ William H. Clarke 


[ Certificate of Service] | Attorneys for Deft., Schlosberg 
eae : 820 Woodward Building 
[A similar answer was filed Washington 5, D. C. 


by defendant Fred Schnider | 
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[ Filed December 20, 1956] 


INTERROGATORIES 


Frank Daquila, 

Mrs. Gudrun S. Daquila and 
David M. Klinedinst, Esq. 
Attorney for Plaintiffs 

1346 Connecticut Avenue, N. W. 
Washington, D. C. 


1. Kindly give the names and addresses known to the parties or 
their counsel to have seen the incident complained of or to have been at 
the scene of the incident shortly thereafter. 


GALIHER & STEWART 


By /s/ William H. Clarke 
Attorneys for Deft., Schlosberg 
[ Certificate of Service] * * x 


[ Filed January 5, 1957] 


ANSWER TO INTERROGATORIES 


TO: William H. Clarke, Esq. 
Galiher and Stewart 
Attorneys for Defendant 
Melvin Schlosberg 
820 Woodward Building 
Washington 5, D. C. 


1. Mr. and Mrs. Harry Doty Mrs. Gwendoline G. Bruce 
2307 1ith St., N. 3446 Connecticut Ave., N. W. 
Arlington, Virginia Washington, D. C. 


Mr. andMrs. RobertS.Hare Mrs. Gladys L. Walker 

5123 McComb St., N. W. 1721 Queen's Lane 

Washington, D. C. Colonial Village 
Arlington, Virginia 


Mrs. Thomas Smith Mr. and Mrs. Gus. Schwarzmann 
1736 Queen's Lane 4545 Connecticut Ave., N. W. 
Colonial Village | Washington, D. C. 

Arlington, Virginia 





Dr. Herbert T. Dukes 
c/o Dispensary 

Naval Air Station 
Jacksonville, Florida 


/s/ David M. Klinedinst 
Attorney for Plaintiffs 
* * Ke K * 


[Certificate Of Service] 


[Filed December 20, 1956] 


NOTICE OF THE TAKING OF DEPOSITION 
UPON ORAL EXAMINATION UNDER RULE 30 OF 
THE FEDERAL RULES OF CIVIL PROCEDURE 


Please take notice that on Wednesday, January 2nd, 1957, at 
11:00 a.m., in Room 820 Woodward Building, Washington, D. C., 
before Friedli, Wolff & Pastore, shorthand reporters in and for the 
District of Columbia, or any other authorized notary public, the defen- 
dant, Melvin H. Schlosberg, will take the deposition of the plaintiffs, 
Frank Daquila and Mrs. Gudrun S. Daquila, by oral examination for 
the purpose of discovery or as evidence in the action, or both, pursuant 
to the provisions of Rule 30 of the Federal Rules of Civil Procedure. 

GALIHER & STEWART 


BY /s/ William H. Clarke 
Attorneys for Deft. , Schlosberg 


* K Ke K * 


[Certificate Of Service] 


Washington, D. C., 
Thursday, January 3, 1957. 


Deposition of MRS. GUDRUN S. DAQUILA, one of the plaintiffs 
in the above-entitled cause, called for examination by counsel for 
defendant Melvin H. Schlosberg, pursuant to notice, copy of which is 
attached to the court copy of this deposition, and subsequent stipulation 
of counsel to postpone to the time and date indicated herein, at the law 
offices of Galiher & Stewart, Room 820, Woodward Building, Washington 





6 
D. C., before Joseph J. Pastore, a notary public in and for the 
District of Columbia, beginning at 4:30 o'clock p.m., when were 
present on behalf of the respective parties: 
DAVID M. KLINEDINST, ESQ., 
for the plaintiffs. 
GALIHER & STEWART 
By WILLIAM H. CLARKE, ESQ., 
for defendant Melvin H. Schlosberg. 


2 MRS. GUDRUN S. DAQUILA 
one of the plaintiffs, was called for examination 
* * * * aK 


EXAMINATION BY COUNSEL FOR DEFENDANT SCHLOSBERG 
BY MR. CLARKE: 

Q. Will you state your name, please? A. Gudrun S. Daquila. 

Q. Where do you live? A. I live at 8110 Tahona Drive, Silver 
Spring, Maryland. 

Q. How long have you lived there? A. Well, it’s six years last 
September. 

Q. Are you buying or renting there? A. Renting, because we 
have a home in North Miami Beach. 

Q. How long have you been around the metropolitan Washington 
area? A. 21 years last August. 

Q. You just mentioned you have a home in Miami. Do you live 
here more than you do in Miami? A. Yes. I work here. 

Q. Where do you work? A. United States Civil Service 
Commission. 

Q. How long have you worked there? A. Since October 1941. 

3 About 15 years, I guess. 
Q. What is the nature of your duties there? A. I'm a regulations 





analyst. I do legal work in connection with regulations. 
Q. What is yoursalary? A. It is $7,785 per annum. 
Q. Was that your salary on August 5, 1956? A. Yes, sir. 





4. 
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Do you have any children? A. No, Ido not. 
Are you married? A. Yes. 
What is your husband's name? A. Frank Daquila. 


Do you live together? A. Yes, we do. : 


. I notice in the complaint that his address is given as North 
Miami Beach, Florida. A. That's right. 

Q. Will you explain that? A. Yes. 

His work is in Miami, and I have for the past several years 
spent all my vacations there, and when we got married we purchased 
our home there. 

Q. But he lives in Miami; is that right? A. That's right. 

Q. Have you had any vacation between August 1956 and today? 
A. No, not a vacation. 

Q. How often do you usually go to Miami? A. Well, I go there 
at least two times a year, in the spring and in the fall, when I have my 
vacation periods. 

Q. Did you go there this past fall of 1956? A. I went there in 
late October when my husband came up to get me and we went back to 
Miami, and I went there really for purposes of recuperation. 

Q. Did you take your vacation period for that? A. Well, I had 
no other leave, so I had to use my annual leave. 

Q. Where were you married? A. We were married in Miami, 
Florida. 

Q. When? A. March 29, 1955. 

Q. Had you ever been married before? A. No, sir. 

ak * * *« * 3 * 

Q. Will you tell me what your husband does? A. He is a bar 
manager and entertainer, singer. 

Q. Does he work at any one place in Miami? A. Not now. He 
is currently not working. 

Q. Does he generally during the winter season work in any one 
particular place? A. He worked at the McFadden-Deauville Hotel, 
but it's being torn down and they are building a new hotel. 
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25 


27 


31 
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Q. How long did he work there? A. I would say about 12 years. 

Q. Do you anticipate that he will go back to that hotel when it is 
rebuilt? A. He has been promised a job there, yes. 

a sd 5 aK oe * % 

Q. From the Doty apartment where did you go? A. Well, they 
put me on the davenport there and I stayed there until the Rescue Squad 
took me out. 

Q. Where did they take you? A. To Emergency Hospital. 

Q. In Washington? A. Yes. 

Q. What Rescue Squad was that? A. Well, it was one in 
Arlington, Virginia. I don't know the name of it. I believe it was 
Annandale. I really don't know. 


ca * * od 5 a a 

Q. What doctor treated you at Emergency Hospital? A. Dr. 
Carl Berg. 

x * ae * * *K aK 

Q. Other than Dr. Berg, have you seen any other doctors as a 


result of this injury? A. Yes. 

Q. What other doctors have youseen? A. Dr. Herbert Virgin. 
He's an orthopedic specialist. 

Q. Where is his office? A. In Miami, Florida. 

K x * * ae x aK 

Q. Do you report to anyone for whirlpool baths or heat treat- 
ments or anything of that nature? A. No, sir. Notnow. No, sir. 

Q. After leaving the hospital, did you have to do that? A. Well, 
that was when I immediately -- after the cast was off -- see, the cast 
was on for several weeks, and as soon as Dr. Berg removed the cast 
and I could get ready, I immediately went to Miami, where I had the 
therapy treatments there. 

* Ke * ae x K cd 

Q. Do you claim legal residence in Florida or in Maryland? 

A. In Florida. 
Q. Although you reside in Maryland? A. Yes. Well, we pay 
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income tax in Maryland. But for voting purposes I have my legal 


residence in Florida. | 
Q. Where would you say your matrimonial domicile is located? 
Would that be in Florida or Maryland? A, Well, I would say Florida. 
Q. In other words, when you and your husband are together it 
is usually in Florida? A. Yes. He comesup here as often as he can 
when he has vacations, usually during the hurricane season in October, 
and then he spends his time up here and stays for several weeks. 
Then I go back with him to Florida and take whatever leave I can 


possibly get. 
* 


[Filed February 14, 1957] 


MOTION OF DEFENDANTS, MELVIN H. SCHLOSBERG 
AND FRED SCHNIDER TO DISMISS 


Come now the defendants herein and move this Honorable Court 
to dismiss this action inasmuch as this is not the most convenient 
forum. 

The affidavits attached hereto are prayed to be read as a part of 
this motion. 

In the alternative that this motion be transferred to the Federal 
District in Virginia, where the accident occurred. 

GALIHER & STEWART 


By_/s/ William H. Clarke 
NOTICE TO: Attorneys for Defendants 
David N. Klinedinst, Esq. st i 
Attorney for Plaintiffs, 
1346 Connecticut Avenue, N. W. 
Washington, D. C. 


Please take notice that the points to be submitted in support of 
this Motion, and the authorities intended to be used, are attached hereto. 
The rules of the above-named Court require that if you oppose the 
granting of the same, you shall within five days from the date of ser- 
vice of a copy thereof upon you, or such further time as the said Court 
may grant, or as to the parties of this suit may agree upon, file in reply 
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with the Clerk of said Court a statement of the points and authorities 
upon which you rely and serve a copy thereof upon counsel for the 
plaintiffs named above. 
/s/ William H. Clarke 


POINTS AND AUTHORITIES 

Rule 12, Federal Rules of Civil Procedure. 

Gross v. Owen, decided March 17, 1955 U.S. Court of Appeals 
for the District of Columbia Circuit. 

The plaintiff in the action at hand complains of falling down some 
steps in an apartment house located at 2307 11th Street, North, in 
Arlington, Virginia. She sues the defendants, the agents of the apart- 
ment house at their residence in the District of Columbia. 

As can be seen from the affidavits attached hereto, the two 
defendants have an office in Virginia and carry on their business in 
Virginia and merely live in the District of Columbia. The accident 
happened in Virginia, where the defendants maintain their office. The 
female plaintiff was visiting Mr. and Mrs. Harry Doty, who live in 
Arlington, Virginia, and several of the witnesses, Mrs. Thomas Smith, 
lives in Colonial Village, Arlington, Virginia and Mrs. Gladys L. 
Walker lives in the same place. The law of the State of Virginia would 
govern this action. 

The female plaintiff in this case, who was injured, is a resident 
of Silver Spring, Maryland and her husband a resident of Miami, Florida. 
Counsel does not feel that the tax payers of the District of Columbia 
should be burdened with a law suit involving a Virginia accident and an 
out-of-state plaintiff when the action could and should have been brought 
in the Virginia Courts. The filing of suits in the Metropolitan Area 
tends to burden the court, which already has a heavy trial calendar. 

As the Judge in the case of Gross v. Owen stated: 
"It is almost a truism that a plaintiff's choice of a forum 

will rarely be disturbed and, so far as the private interests of 

the litigants are concerned, it will not be unless the balance of 


convenience is strongly in favor of the defendant. Such considera- 


tions were urged upon the trial judge in this case, and it cannot 
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be doubted that a trial in this District might have proved equally 
convenient to parties and witnesses. But the public interest may 
also be taken into account, and it is clear that this aspect weighed 
heavily in the District Court's evaluation of the overall problem. 
The judge quoted from Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 
508-509 (1947): ‘Administrative difficulties follow for courts 
when litigation is piled up in congested centers instead of being 
handled at its origin. Jury duty is a burden that ought not to be 
imposed upon the people of a community which has no relation to 
the litigation. In cases which touch the affairs of many persons, 
there is reason for holding the trial in their view and reach rather 
than in remote parts of the country where they can learn of it by 
report only. There is a local interest in having localized con- 
troversies decided at home. There is an appropriateness, too, 
in having the trial of a diversity case in a forum that is at home 
with the state law that must govern the case, rather than having 
a court in some other forum untangle problems in conflict of 
laws, and in law foreign to itself.‘ The trial judge stressed the 
fact that our local dockets are crowded. He undoubtedly took 
into account that the statute of limitations in Maryland had not 
yet barred a new action. He certainly knew, as he remarked, 
that the case could not be transferred to another federal court, 
and he concluded: ‘This is a controversy between two citizens 
of the Free State of Maryland. We have a congested docket here 
and there is no reason why this case cannot be resolved in 
Maryland...‘" 


[Filed February 14, 1957] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: 


I, William H. Clarke, being first duly sworn on oath, depose and 


say that affiant is of counsel for the defendants and does hereby aver 
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upon information and belief as a result of an investigation of the in- 
cident complained of which is the subject matter of this litigation that 
the plaintiffs are respectively residents of Miami, Florida and Silver 
Spring, Maryland and that the defendants, Schlosberg and Schnider, 
carrying on their business known as the Schlosberg-Schnider Company, 
consisting of a real estate and insurance business, 701 North Wayne 
Street, Arlington, Virginia and that the parties do live at the addresses 
as set forth in the complaint which are in the District of Columbia, and 
that the accident complained of happened in Virginia and that the eye- 


witnesses to the accident live in Virginia and that the law of Virginia 


governs the case as filed herein, (amdthat_the plaintiff was treated in— 


/s/ William H. Clarke 
[JURAT] 


[ Certificate of mailing] 


[Filed February 19, 1957] 


STATEMENT IN OPPOSITION TO DEFENDANTS 
MOTION TO DISMISS ON GROUND OF NOT HAV- 
ING THE MOST CONVENIENT FORUM 


Plaintiffs, husband and wife, have brought this action in tort 
against defendants who are residents of the District of Columbia and 
who are partners in a partnership which operates an apartment house 
in Arlington County, Virginia. Plaintiff, Mrs. Gudrun Daquila, suffer- 
ed injuries from a fall on the apartment house premises, said fall 
arising out of the negligent acts of the partnership and/or its agents. 

Defendants have acknowledged in their answer that they operate 
an apartment building and admit that this court has jurisdiction. How- 
ever, defendants contend that this Court is not the most convenient 
forum and request that this action be transferred to the U.S. District 
Court for the Eastern District of Virginia as the most convenient forum. 
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A tort action is a transitory action and hence suit can be brought 
in whatever forum service can be had on the defendants. 

The accident in which plaintiffs were damaged occurred in the 
State of Virginia, said damage arising from the negligence of the part- 
nership in which defendants were partners. Under Virginia law, part- 
ners are jointly and severally liable as individuals. See, Weaver v. 

Marcus, 73 F.Supp. 736 (D.C. W.D. Va.), 165 F.2d 862 (C.C.A. 
4th, 1948); Code of Virginia (1950) Sec. 50-15. 

In Fennell v. Bache, 123 F.2d. 905(C.C.A. D.C. 1942) (See 
Maherty, D.C. Practice Vol. 4, Sec. 2813), Judge Rutledge, in 
speaking for the Court of Appeals, stated that the common law rule 
would apply, in the absence of statute, with respect to the service of 
process on a partnership in an action such as a tort action, and hence 
the summons would have to be served on the individual partners. In 
Virginia, there is no statutory provision for service of process on a 
partnership through an agent in a representative capacity. Hence 
service must be made on the partners individually in their individual 
capacities, see Weaver v. Marcus, supra. 

Thus it is submitted that service must be had on the defendants 
at their places of residence in the District of Columbia which would 
make this Honorable Court the proper forum in this action and that 
service would not be feasible in Arlington County, Virginia, since it 
is not known when defendants, if ever, would be in Arlington County as 
the operation of the apartment house is carried on largely by employees 
or agents of the defendants. This appears to be verified by the fact 


that Polk's Washington Directory shows defendants to be employed as 


executive officers of National Brick and Supply Company in the District 
of Columbia as well as residing in the District of Columbia. 

Defendants cite the case of Gross v. Owens, 221 F.2d 94 (C.C.A. 
D.C. 1955) as authority for their position that the District Court for the 
Eastern District of Virginia should be the forum for this action. But, 
Gross v. Owen applied to an action where all the parties resided in 
Maryland and most of the witnesses were located in that jurisdiction. 
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But in the matter at hand, none of the parties reside in Virginia. 
Furthermore, five of the witnesses live in the District of Columbia. 
Three of the four witnesses who live in Virginia work daily in the 
District of Columbia for the Federal Government. The attending 
physician and the hospital are located in the District of Columbia. 
No Virginia doctor or Virginia hospital ever treated the plaintiff for 

her injuries. Furthermore, the injured plaintiff, Gudrun Daquila, 
is daily employed in the District of Columbia by the Federal Govern- 
ment. 

The affidavit attached hereto is prayed to be read as part of this 
statement in opposition to the defendants’ motion. 

Thus, it is concluded that this Honorable Court should rule that 
the United States District Court for the District of Columbia is beyond 
doubt the most convenient forum for this action and hence it should 


overrule the motion of the defendants to dismiss this action. 
/s/ David M. Klinedinst 


[Certificate Of Service] 


[Filed February 19, 1957] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

I, Mrs. Gudrun S. Daquila, being first duly sworn on oath, deposes 
and says, that she is one of the plaintiffs in this action and that she re- 
Sides in Silver Spring in the State of Maryland and that she is employed 
by the United States Civil Service Commission at 9th & F Streets, N.W., 
in the City of Washington, D.C. ; that on August 5, 1956 at approximately 
10 P.M. she was injured in an accident at 2307 11th St., Arlington, 
Virginia, on premises operated by Schlosberg-Schnider Co., a partner- 
ship composed of defendants; that she was taken to the Emergency 
Hospital located at 1711 New York Avenue, N.W., in Washington, D.C., 
by the Clarendon, Virginia Rescue Squad; that affiant was a patient in 
said hospital for a period of 24 days; that she was never treated in any 
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other hospital for the injuries sustained in the accident and was never 


treated in a Virginia Hospital; that defendants through their counsel 
took the deposition of affiant on January 3rd, 1957 at which time affiant 
deposed that she was treated at Emergency Hospital, Washington, D.C., 
for her injuries and at no other hospital; that affiant further deposed 
that she was never treated by a Virginia doctor for her injuries, but 
was treated by Carl Berg, M.D., 1835 I1Street, N.W., Washington, 
D.C., as orthopedic surgeon and by Dr. Herbert Virgin, Jr., Miami, 
Florida, for therapy treatments; and that she was treated by no other 

physicnans for the injury sustained in the accident; that on 
October 15th, 1956, affiant's counsel furnished defendants with a copy 
of Dr. Berg's medical report; that on January 2, 1957, affiant's counsel 
furnished defendants’ counsel with the names of all witnesses and persons 
present at the scene of the accident in answer to defendants’ interroga- 
tories; that five of the said persons reside in the District of Columbia 
while only four of the said persons reside in the State of Virginia; that 
of the four said persons who reside in Virginia, three of these persons 
are employed daily by the Federal Government in the District of 
Columbia. 

/s/ Gudrun S. Daquila 

[JURAT ] 


[Filed March 11, 1957] 
ORDER DISMISSING MOTION 

This cause being duly assigned for hearing upon the motion to 
dismiss filed herein February 14, 1957, the same having been called 
this 11th day of March, 1957, and no response thereto by the moving 
party. 

IT IS BY THE COURT, ordered that the said motion to dismiss 
be, and the same hereby is, dismissed for want of prosecution. 


/s/Matthew F. McGuire 
JUDGE 
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EXCERPTS FROM PROCEEDINGS 
2 aK * * * Me 

THE COURT: Suppose I transfer this case to the federal court 
in Virginia, how would that be? 

MR. KLINEDINST: We feel if that occurs that actually it is 
putting us to greater inconvenience and the defendants, too, than to 
have it here in the District of Columbia. 

THE COURT: I don't think it ought to be tried here, I think it 
should be tried in Virginia. I will do either one of two things, I will 
certify it to the District Court in Virginia or I will dismiss it, which- 
ever you want me to do, I am not sure about the diversity of citizen- 
ship for purposes of jurisdiction in the District Court; both defendants 
are residents of the District of Columbia. 

MR. KLINEDINST: And the plaintiff works in the District of 
Columbia. 

THE COURT: One plaintiff is a resident of Florida and the other 
is a resident of Maryland, is that right? 

MR. KLINEDINST: And she works in the District of Columbia. 

THE COURT: I will sign an order dismissing the complaint and 
then you can proceed. I don't think it should be tried here. 

MR. KLINEDINST: You said we could have the opportunity of 

3 having it transferred. 

THE COURT: You consider that and let me know what you want 
to do. 

MR. KLINEDINST: All right. 

MR. CLARKE: Can I correct the affidavit I filed? 

THE COURT: Very well, you can correct it; it is on the record 
anyway. 

(Whereupon, the foregoing proceedings were concluded. ) 

mK aK * *x * 
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[Filed April 12, 1957] 
MOTION OF PLAINTIFFS FOR REHEARING | 
Come now the plaintiffs by their attorney, below named, and 
move this Honorable Court for a rehearing of the motion of defendants 


to dismiss this action or transfer this motion to the Federal Court in 
Virginia, which motion to dismiss was granted orally by the Court on 
April 4, 1956, subject to the option of plaintiffs to transfer, and as 
grounds therefor plaintiffs submit a memorandum of points and 
authorities herewith. 

Plaintiffs request the opportunity for oral argument with respect 
to their motion. 


/s/ David M. Klinedinst 
Attorney for Plaintiffs 


* Ke KX K * 


NOTICE TO: 

William H. Clarke, Esq. 
Galiher and Stewart 

820 Woodward Building 
Washington 5, D. C. 


Please take notice that the points to be submitted in support of 
this motion and the authorities intended to be used, are attached hereto. 

The rules of the above-named Court require that if you oppose the 
granting of the same, you shall within five days from the date of ser- 
vice of a copy thereof upon you, or such further time as the said Court 
may grant, or as to the parties of this suit may agree upon, file in 
reply with the Clerk of said Court a statement of the points and authori- 
ties upon which you rely and serve a copy thereof upon counsel for 
plaintiffs. 

/s/ David M. Klinedinst 


POINTS AND AUTHORITIES 
Plaintiffs have brought this action in the United States District 
Court for the District of Columbia on the diversity of citizenship of 
the parties (plaintiff husband is a resident of Florida and plaintiff wife 
is a resident of Maryland, and both defendants are residents of the 
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District of Columbia) and also because of the fact that this Court has 
jurisdiction over the defendants as residents of the District of Columbia. 
The jurisdictional amount involved in this action is in excess of 
$3, 000. 00. 

Defendants have moved to dismiss this action in as much as 
defendants contend that this Court is not the most convenient forum. 

In support of their motion defendants have attached an affidavit but said 
affidavit contains obviously incorrect statements and said affidavit 
fails to meet the standards established by Judge Holtzoff in Cox v. 
Penna. R. R. Co., 72 F.Supp. 278, 280 (1947). In the alternative, 
defendants request that this Motion be transferred to the Federal 
District in Virginia, where the accident occurred. 

On April 4th, 1957, this Court orally dismissed this action and 
reserved the right for plaintiffs in the alternative to request a transfer 
to the Eastern District of Virginia. 

It is submitted that defendants acknowledge this Court to be a 
convenient forum in that they state in their motion that "this is not the 
most convenient forum." It is therefore obvious that the doctrine of 
forum non conveniens would not apply to this action on the basis of 
defendants’ statements in their own motion. See All States Freight v. 
Modarelli 196 F. 2d 1010, 2011, quoted with approval in Norwood v. 
Kirkpatrick, 349, U.S. 29 (1954) in which the forum non conveniens 
doctrine is distinguished from Section 1404(a) of 28 U.S.C. These 


opinions hold that in forum non conveniens cases the forum chosen by 


plaintiff must be so completely inappropriate and inconvenient that it 
is better to stop litigation and start it elsewhere. It is clear that 
defendants have not established such a basis here. 
The Supreme Court of the United States in Gulf Oil Co. v. Gilbert, 
330 U.S. 501 (1947) has stated the rule in the cases of forum non 
conveniens: 
"In all cases in which the doctrine of forum non conveniens 
comes into play, it presupposes at least two forums in which the 
defendant is amenable to process; the doctrine furnishes criteria 
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for choice between them ... Indeed the doctrine of forum non 

conveniens can never apply if there is absence of jurisdiction 

or mistake of venue." 

As previously stated in plaintiffs earlier memorandum of 
authorities, defendants as partners of a partnership doing business in 
Virginia must under Virginia law be individually served in their indi- 
vidual capacities. See Weaver v. Marcus, 73 F.Supp. 736, (D.C. W.D. 
Va.) , 165 F.2d 862 (C.C. A. 4th 1948); Code of Virginia (1950) Sec. 50- 
15. Hence, defendants cannot be answerable to process in Virginia 
since they are residents of the District of Columbia and the U.S. 
District Court for the Eastern District of Virginia will not have juris- 
diction over this cause of action. 

Under Section 1404(a) of 28 U.S.C., A United States District 
Court may not confer jurisdiction on another United States District 
Court by transferring the cause of action to a court which would not 
have jurisdiction initially. See Judge Learned Hand's decision in 
Milburn Co. et. al. v. Knight, Chief Judge, 181 F.2d 949 (C.C. 2nd 
1950) which has been followed in Shapiro v. Bonanza Hotel Co., Inc., 
185 F.2d 777, (C.C. 9-1950); Herzog v. Central Steel Tube Co., 98 F. 
Supp. 607 (S. D. Iowa - 1951); Kostamo v. Brokby, 90 F. Supp. 806 
(D.C. Neb. - 1951). Also see Tivoli v. Paramount Pictures, 89 F. 
Supp. 278 (Del. 1950). 

It is to be noted that the U. S. District Court for the Eastern 
District of Virginia could not have venue of this action since under 
Section 1391(a) of Title 28 of the U.S. Code, a civil action wherein 
jurisdiction is founded only on diversity of citizenship, may be brought 
only in the judicial district where all the plaintiffs or all the defendants 
reside. 


It is submitted that, for purposes of Federal jurisdiction, a 


partnership composed of individuals residing in one district may not 

be treated as an inhabitant of another district, in which the partnership 

has a business. A partnership has no separate residence of inhabitance 
from that of its members. See 35 C.J.S.Sec. 65; Sutherland v. United 
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States, 74 F.2d 89 (8th Circuit 1934); Koons v. Kaiser, 91 F.Supp. 511 
(S.D. N.Y. 1950). 
Since defendants, as partners, are residents of the District of 
Columbia it then follows under Section 1391(a) of 28 U.S.C. that the 
U. S. District Court for the Eastern District of Virginia would have no 
venue over this action since none of the plaintiffs and none of the defen- 
dants are residents of that district. 
Judge Chesnut ruled as follows in his exhaustive opinion in 
Mitchell v. Gundlack, 136 F.Supp. 169, (D.C. Md. 1955) at p. 173: 
 ..The condition in the clause of 1404(a) referred to 
requires that the court to which the case may be transferred 
must be one in which the court would have both venue jurisdiction 
and authority to issue summons to the defendant to subject him to 
the jurisdiction of the court over his person." 
It is obvious that the Federal District Court in Virginia cannot meet 
these tests in this action now under consideration. 
Finally, plaintiffs wish to quote from a similar case the opinion 
of Judge Tamm of this court denying defendants’ motion for transfer 
to the Eastern District of Virginia on the ground that the action could 
not be maintained in Virginia and that there could be no valid service of 
process in Virginia. In Hampton Theatres, Inc. v. Paramount Film 
Distributing Corp., 90 F.Supp. 645 (1950) at p. 647, the Court said: 
"Conceding, arguendo, that this case might properly be 
transferred to the Eastern District of Virginia, as pointed out 
by Ryan, J., in Ferguson v. Ford Motor Co., D.C. 89 F.Supp. 
45, 50: '...it remains the law that a movant for relief under 
1404(a) must show a preponderant balance in his favor, for it is 
still only the exceptional case which merits relief under this 
section." No such showing has been made by the defendants in 
the case at bar since the Court finds defendant's contentions as 


to their basic justification for maintaining this motion to be 
without substantial merit, and it is the decision of this Court 
that the convenience of the parties and a substantial number of 
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witnesses, as well as the interests of justice, would be best 
served by a trial of this action in the juriediction of the 
plaintiff's choice." 
Plaintiffs aes at defendants have failed to show that the District 
of Columbia is not A “convenient forum for all parties concerned in this 


action as was clearly emphasized in plaintiffs’ original memorandum and 


affidavit filed in opposition to defendants' motion. ! 

Thus, plaintiffs submit that (1) this Honorable Court has erred in 
determining that the doctrine of forum non conveniens would apply in 
this action and (2) this motion (or action) should not be transferred by 

this Court to the Eastern District of Virginia since this motion 
(or action) is not within the scope of Section 1404(a) of 28 U.S.C. 

Hence, plaintiffs request this Honorable Court to grant their 
request for a rehearing of the defendants’ motion and that after such 
rehearing the Court should reverse its original decision to dismiss this 
action (or in the alternative to certify at plaintiffs' option this action to 
the Eastern District of Virginia) and that the Court should promptly 
deny the defendants’ original motion to dismiss this action (or in the 
alternative to transfer this motion to the United States District Court 
for the Eastern District of Virginia). 

/s/ David M. Klinedinst 


* * Ke KX * 


[Certificate Of Service] Attorney for Plaintiffs 


[Filed April 19, 1957] 


OPPOSITION TO PLAINTIFFS' MOTION FOR 
RE-HEARING 


Comes now counsel representing the defendants herein and 
opposes the motion for re-hearing inasmuch as the Court afforded 
both counsel adequate time at the original argument on this motion. 

In fact, the Court gave counsel an option of having the case dismissed 
or of transferring the case to the Virginia Federal Courts for trial. 
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Inasmuch as counsel has not exercised the option, but rather has filed 
a petition for re-hearing, an Order has been prepared and is being sub- 
mitted to the Court disposing of the motion. 
GALIHER & STEWA RT 


By /s/ William H. Clarke 
Attorneys for Defendants 


* eK kK 
[Certificate of Service] 


[Filed May 1, 1957] 
ORDER 

Upon consideration of the motion filed by plaintiffs’ counsel 
herein for a re-hearing and it appearing to the Court that the original 
motion was adequately argued and that no need exists for a re-hearing, 
it is by the Court this 1st day of May, 1957, 

ORDERED, that the motion for re-hearing be and it hereby is 
denied. 


/s/ Joseph C. McGarraghy 
JUDGE 


[Certificate Of Service] 


[Filed May 1, 1957] 
ORDER 

Upon consideration of the motion filed by the defendants herein 
to dismiss the above entitled action and it appearing to the Court that 
the tort complained of occurred in Virginia and that the defendants 
maintained their business in Virginia and that the statute of limitations 
has not run in Virginia and that certain witnesses are in Virginia, and 
that the law of the State of Virginia would govern in this instance and 
that this jurisdiction is not the most convenient forum, it is by the 
Court this 1st day of May, 1957, 
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ORDERED, that the motion be and it hereby is granted and the 
case be and it hereby is dismissed finally. | 
/s/ Joseph C. McGarraghy 
JUDGE 
[Certificate of Service] 


[Filed May 3, 1957] 
NOTICE OF APPEAL 

Notice is hereby given this 3rd day of May, 1957, that Frank 
Daquila and Mrs. Gudrun S. Daquila, plaintiffs, hereby appeals to 
the United States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 1st day of May, 1957, in 
favor of the defendants, Melvin H. Schlosberg and Fred Schnider 
against said plaintiffs. 


/s/ David M. Klinedinst 


Attorney for Plaintiffs 
* * ke K * 


Notify: 


William H. Clarke, Esq. 
Galiher & Stewart 
*x* * * 


Attorney for Defendants 





BRIEF FOR APPELLEES 


Cited States Court ot Appeals +, 


FOR THE DISTRICT OF COLUMBIA CIRCUIT poe fot 
om of 


Rcsamiple cat a Ee 
No. 13,933 ‘e 8 eae 
‘St = 


FRANK DAQUILA AND GUDRUN S. DAQUILA, 
Appellants, 


vs. 


MELVIN H. SCHLOSBERG and FRED SCHNIDER, 
d/b/a/ Schlosberg-Schnider Co., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RICHARD W. GALIBER > 
WILLIAM E, STEWART, JR. 
WILLIAM H. CLARKE 


820 Woodward Building 
Washington 5, D. C. 


Attorneys for appelices 





(i) 
QUESTION PRESENTED 


Did the Lower Court abuse its discretion when it dismissed a 
tort action that allegedly occurred in Virginia and where it appeared 
from the pleadings that the plaintiffs resided in Maryland and Florida 
and that certain witnesses lived in Virginia, and where it was made 
known to the Court that the defendants maintained a real estate and 
insurance business in Virginia, and where it appeared that the 
Statute of Limitations in Virginia had not run and that the Substantive 
Law of Virginia would apply ? 
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No. 13, 933 


FRANK DAQUILA AND GUDRUN S. DAQUILA, 
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MELVIN H. SCHLOSBERG and FRED SCHNIDER, 
d/b/a/ Schlosberg-Schnider Co. , : 


Appellees : 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF FACTS 


The appellants sued the appellees alleging that the female 
appellant was injured in a fall as a result of the negligence of the 
appellees in the operation of an apartment house located in Arlington, 
Virginia on August 5, 1956. (J. A. 1). 


1. The complaint as filed showed that the female appellant 
resided in Silver Spring, Maryland and that her husband, also an 
appellant, was residing in North Miami Beach, Florida. The appellees 
were served in the District of Columbia, admittedly at their residence. 
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2. The appellees answered the complaint denying negligence and 
alleging that the incident complained of was caused by the sole negli- 
gence or contributory negligence of the female appellant and admitted 
that the court had jurisdiction of the parties, but alleged that it was 
not the most convenient forum (J. A. 3). 


3. Interrogatories were propounded by the appellees and answer- 
ed by the appellants (J. A. 4) and the answers disclosed that of the ten 
witnesses to the incident or to have arrived shortly thereafter, four of 
them lived in Arlington, Virginia, one in Jacksonville, Florida, and 
five in the District of Columbia. 


4. The female appellant's deposition was taken and it disclosed 
that the female appellant had lived in Maryland for six years where she 
rents and that she owns a house in Miami, Florida, and that her husband 
works and lives in Miami, Florida, whereas, she works in the District 
of Columbia, but she spends her vacations in Florida. It also dis- 
closes that she pays a Maryland income tax, votes in Florida and 
considers Florida to be her legal residence and her matrimonial 
domicile (J. A. 8-9). The deposition also discloses that the female 3 
appellant was treated by a doctor in the District of Columbia, as well 
as a doctor in Miami, Florida. 


>. After the deposition was accomplished, the appellees filed a 
motion to dismiss (J. A. 9) accompanied by an affidavit of counsel 
(J. A. 11-12) and points and authorities, pointing out to the court that 
the tort occurred in Virginia, that the appellants were from Maryland 
and Florida and that the appellees lived in the District of Columbia, 
but operate a business in Arlington, Virginia and that the law of 
Virginia applied and also pointed out to the court the congested con- 
dition of the local calendar and a prior ruling by the court of appeals 
that it was within the court's discretion to dismiss the case. Appellees’ 
motion was also in the alternative that the case be transferred to the 
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District Court in Virginia; this relief was not granted. 


6. After a full hearing, the Court verbally dismissed the case 
and prior to signing an order of dismissal, a petition for a request for 
a re-hearing was filed and an opposition to that petition was filed and 
the Court then signed an order denying the re-hearing and a further 
order dismissing the action filed in the District of Columbia, because 
it appeared to the Court that the tort occurred in Virginia and that the 
defendants maintained a business in Virginia, and that the Statute of 
Limitations in Virginia had not run, and that certain witnesses were 
in Virginia and that the Law of Virginia would govern the case and that 
the District of Columbia was not the most convenient forum. 


This appeal followed the Court's ruling. 


SUMMARY OF ARGUMENT 


I. The trial court did not abuse its discretion in dismissing 
this case because of the crowded condition of the Court calendar. 


ARGUMENT 


This case is very similar to the case of Gross v. Owen, 95 U.S. 
App. D.C. 2223221 F.2d 94, decided February 17th, 1955. About the 
only outstanding difference in the two cases is the fact that in the 
present case, the appellees lived in the District of Columbia, whereas 
in the Gross case, the appellees resided in Maryland. However, in the 
present case, the appellees maintain and carry on a business, being a 
real estate and insurance business, in Arlington, Virginia and, in fact, 
rent the apartment house wherein the alleged tort occurred. Otherwise, 
the facts in the present case are the same as those to be found in the 
Gross case. 
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In the Gross case, the court recognized that we have a heavily 
congested calendar in the District of Columbia and upheld the Lower 
Court which had dismissed the case that should properly have been 
brought in Maryland under the doctrine of forum non conveniens. 


In the present case the alleged tort occurred in an apartment 
house located in Arlington, Virginia, managed by the appellees, who 
maintain their office and run their business from Virginia. The appel- 
lants live in Maryland and Florida and four witnesses live in Virginia 
and one in Florida. The plaintiff was treated by a doctor in the District 
of Columbia and a doctor in Miami, Florida. Because the alleged tort 
occurred in Virginia, the substantive law of Virginia will have to be 
applied. In making its ruling the Lower Court recognized that the 
Statute of Limitations for Virginia had not run so as to bar the appel- 
lants from filing a suit in Virginia. 


In reaching its decision to dismiss the case, the Court relied on 


the Gross decision, which was the only case relied on by the appellees 


below. 


The Court below recognized the fact that the parties before it were 
amenable to service of process in the State of Virginia and it was so 
represented to the court in an affidavit filed by counsel. With this fact 
before the court, it was not in abuse of discretion for the Lower Court 
to have dismissed the action, knowing full well that the parties before 
it could be served in Virginia where the alleged tort occurred. It was 
acting within its discretion in view of the congested calendar and the 
long delay and expense suffered by the local residents of the District 
in having their litigation heard. 


This court has recognized the burden placed on the local Lower 
Court in disposing of cases that properly belong in other forums. The 
court in the case of Nee v. Dillon, 99 U.S. App. D.C., 332; 239 F. (2d) 
953, commented on the situation, sua sponte, and went so far as to 
suggest that the Lower Court should inquire at pretrial or at trial with 
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respect to the reasons why the doctrine of forum non conveniens should 
not be applied to all such cases before it where the doctrine might 
properly be applied. This Court also recognized in that decision that 
the Lower Court is heavily burdened and the calendar is congested and 
the Court, in effect, affirmed its decision taken in the Gross case. 


Appellants failed to mention the Gross v. Owen or the Nee v. 
Dillon decisions in their brief, but rather argue that to transfer this 
case to another Federal Court is error. Their argument fails beca:se 
the Court did not transfer the case, but rather dismissed it... al 
Court: I will sign an order dismissing the complaint and then you can 
proceed, I do not think it should be tried here". . . (J. A. 16). Later 
the court signed an order carrying out its verbal ruling (J. A. 22-23). 
The points, therefore, argued by the appellants are moot and are of no 
consequence and should not be considered by this Court. 


As has been stated so often, Appellate Courts will not upset a 
decision of a Lower Court, unless there is a clear showing of abuse of 
discretion and it is submitted by the appellees herein that there has not 
been such a showing of abuse of discretion that would enable this Court 
to upset the Lower Court's ruling. In fact, the appellants have not even 
mentioned abuse of discretion in their brief and it is assumed that they, 
therefore, do not charge that such was the case. 


CONCLUSION 
The Lower Court did not abuse its discretion in dismissing the 
case under the circumstances. 
Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
WILLIAM H. CLARKE 


820 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellees 





